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The Rule for
Joint Proposals
for Settlement-
Be Specific!

Proposals for settlement are a valu-

able negotiating tool, worthy of serious

consideration by all parties to a law-

suit. Their judicious use may garner

attorneys’ fee and cost awards, even for

non-prevailing parties. Under Section

768.79, Florida Statutes, and Rule

1.442, Florida Rules of Civil Proce-

dure, defendants may be awarded rea-

sonable attorneys’ fees and costs, if

their proposals for settlement are not

accepted and if the judgment is for no

liability or plaintiff’s judgment is at

least 25% less than the offer amount.

But by the same token, plaintiffs are

entitled to reasonable attorneys’ fees

and costs if their offers are not accepted

and they recover a judgment at least

25% greater than their offers.

Subsection (c)(3) of Rule 1.442 says,

“A joint proposal shall state the amount

and terms attributable to each party.”

Significantly, the Rule does not differ-

entiate between plaintiffs and defen-

dants, but rather uses the term “party,”

the rationale being that each party

should be able to fully and fairly evalu-

ate the offer as it relates specifically to

that party.

On June 23, 2005, the Florida Su-

preme Court in Lamb v. Matetzschk

evaluated whether Florida law prohib-

its undifferentiated offers of judgment

from one plaintiff to two defendants,

even when one of the two defendants is

alleged to be only vicariously liable.

Mr. Lamb had rear-ended a stopped

car. He was thereafter rear-ended by an

automobile driven by William

Matetzschk, who was then rear-ended

by a vehicle driven by his own wife,

Margie Matetzschk. Lamb brought suit

against the Matetzschks for his inju-

ries. There was no evidence that the

collision between the Matetzschks pro-

pelled Mr. Matetzschk into Mr. Lamb

a second time, so the sole allegation

against Mrs. Matetzschk was that she

was jointly and severally liable with her

husband for Mr. Lamb’s injuries since

she was a co-owner of the vehicle driven

by Mr. Matetzschk

Lamb served three proposals for

settlement. The first two, both of which

were rejected, were undifferentiated

joint proposals to the Matetzschks.

The third, which expired without ac-

ceptance, was made solely to Mr.

Matetzschk for $6,000 (following
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settlement with Mrs. Matetzschk at

mediation).

At trial, Lamb’s award exceeded the

settlement proposals by more than 25%,

entitling him to attorneys’ fees pursu-

ant to Section 768.79. Mr. Matetzschk

argued that the trial court should award

the attorneys’ fees based upon the third

proposal for settlement, since the first

two were undifferentiated. The trial

court disagreed, and fixed the first

undifferentiated proposal as the incep-

tion date for attorneys’ fees.

The Fifth DCA reversed, stating that

Willis Shaw v. Hilyer Sod, Inc., 849

So.2d 276 (Fla. 2003), controlled on

undifferentiated offers of judgment. In

Willis Shaw, the Florida Supreme Court

stated:

A strict construction of the plain

language of Rule 1.442 (c)(3) re-

quires that offers of judgment made

by multiple offerors must appor-

tion the amounts attributable to

each offeror.
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At McConnaughhay, Duffy,

Coonrod, Pope & Weaver, P.A.,

we are dedicated to advancing the

law surrounding workers’ com-

pensation, employment litigation,

product liability, and general civil

litigation. To foster the exchange

of information and knowledge, we

provide practitioners, employers,

insurers and laypeople with com-

prehensive online resources rel-

evant to these practice areas.Have a question or issue you’d like to see in a future newsletter? Email Stephan
Lampasso in our Fort Lauderdale office at slampasso@mcconnaughhay.com.

The hiring of a lawyer is an important decision that should not be based solely
upon advertisements. Before you decide, ask us to send you free written
information about our qualifications and experience.

The Supreme Court opined in Lamb

that each defendant should be able to

settle the suit knowing the extent of his

or her own financial responsibility.

The Court rejected Lamb’s contention

that it would be impossible to appor-

tion an offer of settlement when one of

the offerees was only vicariously liable.

The Supreme Court held that the plain

language of Rule 1.442 mandates that

offers of settlement be differentiated

between the parties, even if a party’s

liability is purely vicarious.

Combining the language of Rule

1.442 and the Supreme Court’s rul-

ings in Willis Shaw and Lamb makes

clear - when an offer is made from

multiple parties, it must be appor-

tioned amongst those parties. Like-

wise, when an offer is made to multiple

parties, it must be apportioned amongst

them. Be specific, so each party can

fully and fairly evaluate the impact of

the offer!
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McConnaughhay, Duffy, Coonrod, Pope & Weaver, P.A. serves clients in a wide array of civil litigation.
The scope of our practice extends from traditional insurance-related issues to complex litigation in state
and federal courts.
We represent businesses in diverse industries, as well as many of the country’s leading insurance
companies with regard to matters related to:

• Automobile Liability
• Business, Corporate and Commercial Law
• Civil Rights
• Commercial Litigation
• Communications and Media
• Complex and Multi-District Litigation
• Construction Law
• Corporate Law
• Directors and Officers Liability
• Disability and Employee Benefits
• Dram Shop and Liquor Liability
• Education Law
• Environmental Law
• Environmental Litigation
• Employment Law
• Fraud and Deceit
• General Liability

• Governmental Liability
• Health Care and Nursing Home Defense
• Insurance Coverage
• Insurance Policy Litigation
• Labor and Employment
• Libel
• Medical Malpractice
• Other Professional Malpractice
• Premises Liability
• Products Liability
• Religious and Nonprofit Organizations
• Slander and Defamation
• Motor Vehicle Liability
• ToxiTorts
• Trucking Accidents
• Workers’ Compensation
• Wrongful Death

The depth and breadth of our experience is evidenced by the fact that our lawyers have successfully
handled cases concerning minor property damage as well as those involving catastrophic personal
injuries. Whether a suit in which a client faces a multi-million dollar exposure or the smallest litigated
case, we provide highly competent representation and the care and attention our clients need and expect.
In all litigation matters, we strive to cost-effectively deliver the best possible results to our clients. We
understand the importance of containing litigation costs without sacrificing quality representation. This
is accomplished by establishing close working relationships with our clients and employing a team
approach in which seasoned lawyers work in tandem with younger associates.
At the McConnaughhay firm, we are committed to serving clients, both inside and outside of the
litigation setting, and to adding value to our client relationships.
For additional information on our practice, contact:
Brian S. Duffy, Esq.
bduffy@mcconnaughhay.com
P.O. Drawer 229
Tallahassee, FL 32302-0229
Phone: 850.222.8121
Fax: 850.222.4359
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